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	File No.
	ACMA2013/1240-7

	Carriage Service Provider
	Dodo Services Pty Ltd

	ACN 
	158 289 331

	Type of Service or Product
	Internet andMobile services 

	Scope
	Telecommunications Consumer Protections Code C628:2012 clause 6.5.2



Findings
1. The Australian Communications and Media Authority (the ACMA) finds that Dodo Services Pty Ltd (ACN 158 289 331) (Dodo) contravened clause 6.5.2 of the Telecommunications Consumer Protections Code C628:2012 (TCP Code)[footnoteRef:2] during October and November 2013 by failing to provide electronic notifications to its fixed broadband (DSL) customers with an included data allowance. [2: http://www.commsalliance.com.au/Documents/all/codes/c628.] 

Background
2. Clause 6.5.2 of the C628:2012 Telecommunications Consumer Protections Code (the TCP Code) requires providers who offer mobile included value plans and post paid broadband plans to send electronic notifications when customers have reached 50%, 85% and 100% of expenditure and/or data usage of their included value.
3. From 1 September 2013, all providers are required to send usage notifications to customers based on their data usage. Clause 1.5 of the TCP Code allows for a staged implementation for providers sending usage notifications for customer’s non-data (voice and SMS) usage based the number of a provider’s mobile included value plan customers as follows:
· from 1 September 2013, suppliers with 100,000 or more included value services must provide usage notifications for non-data usage to customers on eligible mobile included value plans; and
· from 1 September 2014, suppliers with less than 100,000 included value services must provide usage notifications for non-data usage to customers on eligible mobile included value plans.
4. On 12 September 2013, the ACMA commenced preliminary enquiries into Dodo’s compliance with clauses 6.5.2 and 6.5.3 of the TCP Code. These were part of a broader set of similar enquiries commenced at that time into a number of providers.
5. As part of the preliminary enquiries, Dodo was asked to complete a questionnaire relating to its usage notification results for October 2013. Dodo’s responses to this request were received on 21 and 26 November 2013 andon 6 December 2013. The responses included information about the usage notifications sent by Dodo in October 2013 and where it had failed to send notifications, the reasons for that.
6. The ACMA wrote to Dodo on 7 January 2014 seeking further information about Dodo’s usage notifications for November and December 2013.Dodo responded on 3 and 5 February 2014:
a. providing its usage notification results for November and December 2013;
b. reporting on its progressremediating itsOctober 2013 failures to send usage notifications; and
c. updating the ACMA on changes to its internal compliance processes.
Relevant facts
7. The TCP Code is registered under Part 6 of the Telecommunications Act 1997(the Act). The TCP Code contains rules about how carriage service providers (CSPs) should deal with residential and small business customers.
8. The rules apply to a range of CSP business practices, including billing, credit and debt management and complaint handling.
9. Dodo is an Australian registered company, a CSP within the meaning of the Act and a supplier as defined in the TCP Code. Its websitehttp://www.dodo.com/ indicates that it provides, amongst other things, mobile, internet and home phone telephone services to residential customers and small business customers.Dodo is required to comply with the provisions of the TCP Code as they apply to Dodo’s dealings with residential and small business customers.
Findings and Reasons – compliance with the TCP Code
10. Having assessed the evidence and information before it, which is set out below, the ACMA has formed the view that Dodo contravened clause 6.5.2 of the TCP Code by failing to send data-related usage notifications to:
a. its fixed broadband (DSL) customers on plans with an included data allowance in October 2013; and
b. its pre-existing fixed broadband (DSL) customers on plans with an included data allowance in November 2013.

Discussion
11. The ACMA has considered the following documents in assessing Dodo’s compliance with the TCP Code:
a. Dodo’s responses to the ACMA’s questionnaire based on its October 2013 results received on 21 November 2013;
b. follow up submissions from Dodo providing further details of its October 2013 results received on 6 December 2013;
c. Dodo’s responses to the ACMA’s questionnaire based on its November and December 2013 results received on 3 February 2014;
d. follow-up submissions from Dodo advising of an internal compliance initiative received 5 February 2014; and
e. Dodo’s response to the ACMA’s preliminary investigation report received on 17 April 2014.
Clause 6.5.2 – Usage notifications for customers with an included value plan or post-paid broadband plan
12. Clause 6.5.2 of the TCP Code requires suppliers to provide usage notifications to customers on included value plans or post paid broadband plans with an included data allowance and must be sent no later than 48 hours after the customer has reached the 50%, 85% and 100% thresholds.
13. Under clause 6.5.2, usage notifications are required to be provided:
a. where there is no hard cap (in relation to the allowance for calls/SMS), shaping (for data allowances) and/or equivalent measures that apply to the plan [subclause 6.5.2(a)];
b. where the usage type in question under the plan is not unlimited [subclause 6.5.2(b)]; and
c. in relation to included value plans,where such plans were launched by the supplier after 1 March 2012.
14. Clause 6.5.2 of the TCP Code requires suppliers to convey certain information to customers at the time of sending the 100% notification either via an included link in the notification or separate to the notification. Such information relates to notifying customers:
a. of the charges applying once 100% of the included value or data allowance has been used [subclause 6.5.2(g)];
b. that the information provided in the notification may be up to 48 hours old [subclause 6.5.2(h)]; and
c. that the notification does not include calls or SMS to overseas of usage outside Australia [subclause 6.5.2(i)]. 
15. 
Clause 6.5.3 of the TCP Code provides for suppliers, at their discretion, to make available and allow its residential customers the choice of:
a. not receiving some or all of the notifications;
b. receiving more notifications;
c. receiving notifications at different usage points; and/or
d. receiving usage notifications via different methods (to that listed in subclause 6.5.2(j)).
16. Where customers have made choices offered by suppliers under clause 6.5.3, suppliers are required to keep a record of that customer’s choice and retain records for the duration of the customer contract (subclause 6.5.3(e)).
17. Subclause 6.5.3(f) also prohibits suppliers from engaging in practices that would encourage its customers to opt out of receiving all or some of the notifications specified in clause 6.5.2.
18. As noted in paragraph 3 above, the TCP Code allows for a staged implementation for providers to send non data (voice and SMS) usage notifications based on the number of its included value plan services. Currently, providers with 100,000 or more of included value services must provider non data usage notifications. From 1 September 2014 providers with less than 100,000 included value services must send usage notifications for non-data usage.
Submissions from Dodo
19. On 21 November 2013 Dodo provided its responses to each element of the ACMA’s questionnaire on its usage notifications for October 2013.
20. On 6 December 2013, Dodo provided further information on its internal investigations into the failure to send notifications to its eligible fixed broadband customers in October. It advised of the following:
a. the failure of usage alerts was caused by an incorrect calibration of usage thresholds set for Dodo’s fixed broadband (DSL) customers.
b. the issue was confined to those customers receiving Dodo’s fixed broadband services on fixed data plans. Those on unlimited data plans were not required to receive usage notifications under the TCP Code;
c. the error was identified in early November 2013 and immediately rectified;
d. Dodo’s fixed data plans have capped excess usage charges which, once reached, a customer’s data usage is shaped and therefore not subject to further excess usage charges;
e. Dodo allows for its customers to login via a customer portal to monitor and control their usage; and
f. Dodo had determined to refund the excess usage charges to any complainants.
21. 
Dodo responded to the ACMA’s follow-up request for information on 3 February 2014. This follow-up information contained Dodo’s results of its usage notifications sent in November and December 2013 and also reported on the progress of its customer redress measures for those customers who were affected by the failure of usage alerts in October. Dodo advised:
a. the calibration of usage issue from October had been resolved;
b.  it had identified 3,370 fixed broadband customers who had incurred excess usage charges in October 2013 and had not received alerts;
c. that existing eligible fixed broadband customers continued to be affected in November 2013 as although the calibration issue was resolved, another IT issue caused the failure of usage notifications to these customers. In November 2013, 1,991 customers incurred excess usage charges and had not received alerts. It noted that new customers signing up to eligible fixed broadband plans in November were not affected;
d. Dodo’s audit results for December indicated that its IT system issues from October and November were resolved and customers were receiving usage notifications as required under the TCP Code; and
e. reported on its progress relating to identifying, contacting and refunding affected customers.
22. Dodo sent a further update on 5 February 2014 advising that, as a result of its usage notification issues in October and November 2013, it was implementing further internal compliance processes (by reference to the ACMA’s questionnaire) to ensure usage notifications are being sent as required.
23. In its response to the ACMA’s preliminary investigation report received on 17 April 2014 Dodo submitted that the excess usage charges for affected customers werelimited (between $15 - $39) given usage was shaped beyond a certain point, that customers continued to have the ability to login to their account details to check their usage and that affected customers were offered a refund for excess charges incurred. Further, Dodo advised it did not receive any complaints during the time of the error.
Finding
24. Having considered the evidence above, the ACMA finds that:
a. in October 2013, Dodo did not provide usage notifications to customers that were receiving Dodo’s fixed broadband services on plans that included a fixed data allowance; and
b. in November 2013, Dodo did not provide usage notifications to existing customers (that is, customers already receiving Dodo’s services before November 2013) on Dodo’s fixed broadband plans that included a fixed data allowance.
25. 
In those cases, Dodo was providing residential customers with a Post-Paid Service for a broadband plan with an included data allowance. The relevant Dodo plans did not provide for unlimited data usage, nor did they allow shaping where the data limit was exceeded. Accordingly, Dodo was required to provide the usage notifications set out in clause 6.5.2 of the TCP Code.
26. It is the ACMA’s view that Dodo did not send usage notifications to eligible customers in October and November 2013 as required under clause 6.5.2 of the TCP Code.
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